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By “Coach Vance” Trefethen
Resolved: The United States federal government substantially reform the use of Artificial Intelligence technology
This is a generic Negative brief to be used when you don’t have any Negative evidence specific to the case AFF is running.  If AFF case is based on any philosophy of criminal sentencing “other than” Justice, you can run this brief.  Other philosophies are things like:  Deterrence of crime, rehabilitation, incapacitation of criminals.  This brief argues that these other AFF goals/philosophies are wrong, don’t matter, and shouldn’t be the basis of any policy.  Affirmatives who run plans based on any goal other than Justice are misguided and their plans should be rejected with a Negative ballot.

Justice means punishing the criminal exactly as he deserves.  
Deterrence doesn’t matter:  It doesn’t matter whether the punishment would be deterring others from committing the same crime or not.  For example, we could have a death penalty for expired parking meters, and it would probably deter people from staying too long at parking meter spaces.  But executing someone over a 25 cent fee would be unjust. And if deterrence is the goal, we could punish innocent people and just tell everyone they’re guilty.  But that would be unjust.   Justice trumps deterrence.

Rehabilitation doesn’t matter:  The only people the government forcibly rehabilitates are those who deserve it – criminals.  Determining who deserves to be rehabilitated and who doesn’t means we have to solve justice first and foremost.  And the mindset of rehabilitation is that crime is a disease rather than an evil choice. Evil choices need to be punished with a penalty that justly fits the crime.  Justice trumps rehabilitation.
Negative: Justice is all that matters	2
ALL OTHER MODELS BESIDES JUSTICE FAIL	2
All considerations of rehabilitation and deterrence mean abandoning justice and the moral foundations of the universe	2
Justice is lost whenever we adopt any goal that looks forward to “what will be the results of the punishment?” rather than backwards at the question of “what punishment does that crime justly deserve?”	2
The government has no right to punish criminals if the goal is anything other than justice	3
Any other goal besides giving what the criminal deserves hands the government the power of tyranny	3
A/T “Mercy” – Mercy requires a foundation of justice first	3
REHABILITATION MODEL FAILS	3
Rehabilitation goal = tyranny because judges become all-powerful to decide whether someone is rehabilitated	3
Rehabilitation model – it’s so 1960’s and was discredited long ago	4
DETERRENCE MODEL FAILS	5
Deterrence isn’t a valid primary goal: If it were, we could achieve it by punishing innocent people	5
Justice trumps deterrence:  Deterrence can’t be the goal because it would justify wrongly punishing the innocent	5

[bookmark: _Toc79509893]Negative: Justice is all that matters

[bookmark: _Toc79509894][bookmark: _Toc76134626]ALL OTHER MODELS BESIDES JUSTICE FAIL

[bookmark: _Toc79509895]All considerations of rehabilitation and deterrence mean abandoning justice and the moral foundations of the universe
[bookmark: _Toc494267115]Dr. Stuart B. Babbage 1973 (PhD theology) “C.S. LEWIS AND THE HUMANITARIAN THEORY OF PUNISHMENT” (Spring 1973) https://biblicalstudies.org.uk/pdf/churchman/087-01_036.pdf  (accessed 29 June 2021)
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[bookmark: _Toc79509896]Justice is lost whenever we adopt any goal that looks forward to “what will be the results of the punishment?” rather than backwards at the question of “what punishment does that crime justly deserve?”
Prof. Peter Karl Koritansky 2012 (associate professor of history, philosophy, and religious studies at the University of Prince Edward Island, Canada)  Thomas Aquinas and the Philosophy of Punishment https://books.google.com/books?hl=en&lr=&id=CFZ6DKEw4wUC&oi=fnd&pg=PR7&ots=6Wg7jWFoUM&sig=TAefdc8Zs_mKI5C8DZqn0BCIPPo#v=onepage&q&f=false (accessed 10 Aug 2021) (Note: Prof. Koritansky is referring to criticism in general of backward looking utilitarianism, but in the article he expresses agreement with this criticism, so this quote is being used consistently with author’s intent.)
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[bookmark: _Toc79509897]The government has no right to punish criminals if the goal is anything other than justice
John Hirschauer 2020 (former William F. Buckley Jr. Fellow in Political Journalism at National Review Institute) 27 March 2020 “Should States Punish the Insane?” https://www.nationalreview.com/2020/03/crime-mental-illness-should-states-punish-insane-offenders/ (accessed 9 Aug 2021) (brackets added)
[C.S.] Lewis argued that the utilitarian rationales for punishing criminals — deterrence, rehabilitation, incapacitation — were insufficient to justify a penal regime. If the state did not first establish that an offender deserved to be punished for punishment’s sake, forcing “rehabilitation” upon him or using his fate to deter other would-be criminals was not merely dishonest, but instrumentalist: The offender himself became a means to an end. Without a sense of retributive justice, Lewis said, an offender is made “a mere object, a patient, a ‘case.’”

[bookmark: _Toc79509898]Any other goal besides giving what the criminal deserves hands the government the power of tyranny
John Piper 2012 (chancellor of Bethlehem College & Seminary) “Life Is Cheap in Norway: C. S. Lewis on the Sentence of Anders Breivik” 27 Aug 2012 https://www.desiringgod.org/articles/life-is-cheap-in-norway-c-s-lewis-on-the-sentence-of-anders-breivik (accessed 9 Aug 2021)
If a criminal’s sentence does not have to accord with what he deserves, it does not have to be just. At that point we are all at the mercy of those who are in power to call anything we do a crime and give it any therapeutic or remedial solution they choose, including gas chambers and medical alterations. “The Humanitarian theory of punishment will put in their hands a finer instrument of tyranny than wickedness ever had before.” 

[bookmark: _Toc79509899]A/T “Mercy” – Mercy requires a foundation of justice first
John Piper 2012 (chancellor of Bethlehem College & Seminary) “Life Is Cheap in Norway: C. S. Lewis on the Sentence of Anders Breivik” 27 Aug 2012 https://www.desiringgod.org/articles/life-is-cheap-in-norway-c-s-lewis-on-the-sentence-of-anders-breivik (accessed 9 Aug 2021) (brackets added)
And what of mercy? We are Christians. We don’t treat each other merely on the basis of justice, but of mercy, since we have been treated that way by God in Christ. Yes. And the Christian — the biblical — concept of mercy toward wrongdoers only exists in relation to justice. Showing mercy, in relation to wrongdoing, means treating someone better than they deserve. If the concept of ill-desert, and with it the concept of justice, is lost, mercy ceases to be. It is replaced by sentiment and caprice. As [C.S.] Lewis observes, “The essential act of mercy was to pardon; and pardon in its very essence involves the recognition of guilt and ill-desert in the recipient.”   There may be good reasons for commuting or mollifying just sentences, but those reasons, if they are merciful, will give an account of themselves before the bar of precious and unimpeachable justice.

[bookmark: _Toc79509900]REHABILITATION MODEL FAILS

[bookmark: _Toc79509901]Rehabilitation goal = tyranny because judges become all-powerful to decide whether someone is rehabilitated
John Piper 2012 (chancellor of Bethlehem College & Seminary) “Life Is Cheap in Norway: C. S. Lewis on the Sentence of Anders Breivik” 27 Aug 2012 https://www.desiringgod.org/articles/life-is-cheap-in-norway-c-s-lewis-on-the-sentence-of-anders-breivik (accessed 9 Aug 2021) (ellipses in original)
The issue is not what he deserves. The issue is not justice. The issue is power in the hands of judges who will decide if he has been “rehabilitated” sufficiently, and if his detainment has served the community to a suitable degree. This is the seedbed of tyranny. To be sure, there is a place for rehabilitation and deterrence. But only under the humanizing sway of justice. Lewis explains the relation: 
I am ready to make both protection of society and the “cure” of the criminal as important as you please in punishment, but only on a certain condition; namely, that the initial act of thus interfering with a man’s liberty be justified on grounds of desert. . . . It is this and (I believe) this alone, which legitimizes our proceeding and makes it an instance of punishment at all, instead of an instance of tyranny — or, perhaps, of war. (“On Punishment: A Reply by C. S. Lewis,” Essay Collection: And Other Short Pieces, 707)

[bookmark: _Toc79509902]Rehabilitation model – it’s so 1960’s and was discredited long ago
[This evidence is old, but that’s a good thing. It proves how far out of touch AFF is with their emphasis on “rehabilitation,” when that goal was already being discredited and abandoned in the 1970s]
Joseph Weiler 1978. (faculty of the Allard School of Law at the University of British Columbia)   Why Do We Punish?: The Case for Retributive Justice, UNIV. OF BRITISH COLUMBIA LAW REVIEW https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1348&context=fac_pubs (accessed 10 Aug 2021)
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[bookmark: _Toc79509903]DETERRENCE MODEL FAILS

[bookmark: _Toc79509904]Deterrence isn’t a valid primary goal: If it were, we could achieve it by punishing innocent people
Prof. Peter Karl Koritansky 2019 (associate professor of history, philosophy, and religious studies at the University of Prince Edward Island, Canada) “Retributive Justice and Natural Law” July 2019 https://muse.jhu.edu/article/755809/pdf (accessed 9 Aug 2021) (ellipses in original)
Lewis goes on to argue that the problems with eliminating retribution are even worse if we consider deterrence, because, here, the eclipse of justice is even more evident. As Lewis puts it, when deterrence becomes the sole or even the primary goal of punishment,
it is not absolutely necessary that the man we punish should even have committed the crime. . . . The punishment of a man actually guilty whom the public think innocent will not have the desired effect; the punishment of a man actually innocent will, provided the public think him guilty.

[bookmark: _Toc79509905]Justice trumps deterrence:  Deterrence can’t be the goal because it would justify wrongly punishing the innocent 
Prof. Peter Karl Koritansky 2012 (associate professor of history, philosophy, and religious studies at the University of Prince Edward Island, Canada)  Thomas Aquinas and the Philosophy of Punishment https://books.google.com/books?hl=en&lr=&id=CFZ6DKEw4wUC&oi=fnd&pg=PR7&ots=6Wg7jWFoUM&sig=TAefdc8Zs_mKI5C8DZqn0BCIPPo#v=onepage&q&f=false (accessed 9 Aug 2021) 
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‘The most fundamental and enduring criticism of the utilitar-
fan theory of punishment (hereafter, the UTP) is the claim that
utilitarianism necessitates a disjunction between punishment and
justice.’ The basis for this criticism is the fact that utiltarians
t that the moral and political justification of punishment is
exclusively derived from the beneficial consequences that pun-
ishment can promote, such as rehabilitation, deterrence, and the
protection of society from a dangerous criminal. Conspicuously
absent from the list of good consequences, however, s the rees-
tablishment of the equality of justice, the rendering to the crimi-
nal of his just deserts, or, in a word, retribution. To punish from a
retributive motive is, according to the UTP, to look back needless-
Iy upon the crime committed rather than upon some good that
punishment can bring about.
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‘The utilitarian justification for punishment and the popularity of
the behavioral model reached its zenith in the 1g60s. This attitude
is displayed in the conclusions of the Ouimet Report which stated
confidently that “the Committee regards the protection of society
not merely as the basic purpose but as the only justifiable purpose
of the criminal law in contemporary Canada” and “that the rehabili-
tation of the individual offender offers the best long-term protection
for society.”®

The widespread support for the rehabilitative ideal crossed politi
cal and ideological boundaries. The reasons for the enthusiasm in
which this theory was embraced is explained in the following
passage:

Its conceptual simplicity and scientific aura aj to the tism

of a society confident that American know-how can reduce am
roblem to le proportions. Its prol Tepudiation or retri-
ution ‘moral uplift and an inspirational aura. At the same time,

the treatment model is sufficiently vague in concept and flexible in
‘practice to accommodate both the traditional and utilitarian objectives
of criminal law administration.®

While the “rehabilitative ideal” basked in the favour of the be-
havioralist dominated schools of penal reform, retribution was
sharply di ed as, at best, a “disguised form of vengeance™ or,
at worst, “the merest savagery.”® The concept of punishment was
thought to have “no place in enlightened criminology.”® Retribution
is dismissed as a justifying aim of the criminal sanction since it ex-

_presses “nothing more than dogma, unverifiable and on its face

implausible.”” The unequivocal acceptance of the rehabilitative ideal
in the “modern” view of the criminal jurtice system is captured in
the 1966 Manual of Correctional Standards published by the
American Correctional Association:

Punishment as retribution belongs to a penal philosophy that is archaic
and discredited by history. ... . Penologists in the United States today are
generally agreed that the prison serves most effectively for the protec-
tion of society against crime when its major emphasis is on rehabilita-
tion. They accept this as a fact that no longer needs to be debated.®

‘The behavioral view is in complete opposition to the retributivist

for it views man not as a moral agent exercising free will, but as the
mere object of causal forces which determine human conduct.
According to the behavioralists_these causal influences can be
scientifically studied and controlled. Thus the function of the crim-
inal law should be to bring into play process for modifying the per-

sonality and hence the behavior of people who commit antisocial acts |

so that they will not commit them in the future. Or, if all else fails,
the criminal law must be employed to restrain people from com-
mitting offenses by the use of external compulsion (e.g. incarcera-
tion). Concepts such as responsibility, blame and guilt are scienti-
fically meaningless. Accordingly, our notions of crime and punish-

ment must be redefined to exclude any naivc, ‘moralistic impﬁm.ﬁom
which these words traditionally had connoted. The commission of a

crime is not in itself a reason for social intervention, but merely a
ignal that 2 person n to be >

As attractive as these ideas appeared to their proponents, the force
of the rehabilitative ideal on the philosophy of punishment dimin-
ished as the empirical reality of this brave new world came into
focus. In short, the bloom came off the scientific rose and we now
realize that “a sociologist or cultural anthropologist cannot solve all
human problems.” The prophetic words of an early critic express
the disenchantment that has been experienced with the behavioral
model:

ithout consent from my home and friends; to lose m;
Libe?': to undﬁg all those assaults on my Eemona.hg w] e
othera) lows how to deliver; to be remade alfter some pattern
o; L‘ﬁormiﬁg Thiatched In 2 Viennese laboratory to which I never pro-

fessed allegiang ce:' to know this process will never end until either mE
captors have su led or Ve grown w1se enoug to cheat them wai
it success — who cares wheth ed Punishment or not?

That it includes most of the elements for which an

punishment is

As the decline of the behavioral model as the sole justification for
“punishment” gathered momentum, some prominent criminal law
scholars (including H. L. Packer and H. L. A. Hart) have at-
tempted to present an “integrated rationale” {or punishment. While

retaining utilitarianism as the “justifying aim™ of criminal law, they
have re-introduced retribution to deal with the moral soft spots of
utilitarian theory. Other criminal law theorists, particularly Pro-
fessors Paul Weiler and Norval Morris have been more candid about
recognizing retribution as “a” or even “the” justifying aim of crim-
inal punishment.”
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punishments can be just or unjust. What is lost is any commit

asks us to consider a situation in which the sheriff of a small town

ment to ensuring that the punishment fits the crime, or that crimi-

in the American South is confronted with a c

hals are punished in proportion to the severity of the crime they

Lo have been commitied by a black man n this case the criminal

iicd I deterrence happens to be achieved by the severe

has not been apprehended. and the outras

umong the townspeo-

punishment of a less severe crime_or the less severe punishment

ple has resulted in several lynchings of innocent black citizens

of a more severe crime_the principle of utility requires it. Ben.

The only way o bring an cnd to these lynchings_the sheril rea-

tham's assertions to the contrary

otwithstanding, it may some-
times be profitable to punish those who are not responsible for
the

ies at all, such as the mentally handicapped. Worst of
all, the UTP may in some cases justiy the punishment of some
one entirely innocent. So I

g as ut re served and

pleasure and pain are maximized and minimized sccordmgly.The

Sons_is for someone to take responsibility for the crime so as to

‘ssusge the indignation of the angry mob and restore relative

peace (o the community. Because there is no forthcom

i guilty
person the sherif concludes he has no choice but (o frame an b

Docent man_punishing him as thou

e were guilty and thus put

ting an end to the random killings of other innocents. As MeClo

pumishament of an i

bcent scapegoat (whom cveryone believes

Skey argues such a gravely immoral course of action could very

1o be guilty) would be permi

ied_or even required. by utli

“casily be endorsed by the tlitarian position on the grounds th

principles. A classic formulati

by H.J-McCloskey, who provides an example that he believes il

 of this objection s presented

lustrates its alarming and morally unacceptable implications. He

that the principle of utlity requires.

i would “save more lives.” and result in the net gaim of happiness.

ted, the sherif is choos.
ing to inflct a grievous amount of sulfering upon one member of

the community, but that man's suffering is outweighed by the sul-

fering that is sure to follow otherwise
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appears, really means that each one of us, from the moment he breaks
the law, is deprived of the rights of a human being.”*

The taditona concept of unishment i ed o that ofjutcs _The
basic question is: Is the sentence just or unjust? ien_we cease to
consider what the criminal deserves and consider only what will cure
him or deter others,’ Lewis warned, ‘we have tacitly removed him from
the sphere of justice altogether; instcad of a person, a subject of rights,
we now have a mere object, a patient, a “case

"The humanitarian theory of punishment changes the whole character
of the judicial process Traditionally, the determination_of_what
constitutes a just sentence is regarded as a moral problem: that is why
we appoint as judges persons trained in jurisprudence, trained, that i,
in a science which deals with rights and duties and which, in origin
at least, consciously accepts guidance from the Law of Nature and
from Scripture. Now, we are concerned not with what is just, but
with what will deter and what will reform. We are taking the matter out





